
United States Patent and Trademark Office 



Commissioner for Patents 
United States Patent and Trademark Office 

P.O. BOX 1450 

Alexandria, VA 22313-1450 

www.uspto.gov 



SQUIRE, SANDERS & DEMPSEY L.L.P. 
8000 TOWERS CRESCENT DRIVE 
14TH FLOOR 
VIENNA VA 22182-6212 



COPY MAILED 

OCT 0 9 2008 
OFFICE OF PETITIONS 



In re Application of 
Jaakko Rajaniemi 
Application No. 10/500,370 



DECISION ON PETITION 



Filed: July 28, 2004 

Attorney Docket No. 59864.01048 



This is a decision on the petition, filed May 21, 2008 under 37 CFR 1.181 requesting a 
withdrawal of finality and a refund of the Request for Continued Examination (RCE) fee. 

The petition is to withdrawal finality is DISMISSED as being moot. 

The request for a refund is DISMISSED. 

A final rejection was mailed February 21, 2008, which set a shortened statutory period for reply 
of three (3) months. In response, an RCE was timely filed May 21, 2008 with an amendment and 
the required fee of $810.00. Petitioner alleges that the finality was improper and that, therefore, 
the $810.00 fee submitted with the RCE should be refunded. 

However, 37 CFR 1.1 14(d) indicates that, upon the filing of an RCE, the Office will withdraw 
the finality of any Office action if an applicant timely files a submission and fee set forth in 37 
CFR 1.17(e). Here, upon the filing of the RCE with an amendment and fee on May 21, 2008, the 
finality established by the February 21, 2008 Office action was withdrawn. Consequently, since 
finality was already withdrawn on February 21, 2008 via the filing of the RCE with amendment 
and fee, finality cannot again be withdrawn via petition under 37 CFR 1.181. 

Furthermore, the payment of the RCE fee is not conditional, but a required part of the proper 
filing of an RCE. See 37 CFR 1 .1 14(a). That is, the fee must be paid in order to properly file the 
RCE, without regard to other matters such as the propriety of the final rejection. On page 3 of 
the petition, petitioner indicated that the RCE was filed "[i]n order to prevent paying fees for an 
extension of time." This choice to file an RCE in response to the final rejection necessitated the 
payment of the required fee under 37 CFR 1.17(e). 

Moreover, refunds are only permitted in the event that a fee is paid by mistake or in excess of 
that required. See 37 CFR 1 .26(a). As the RCE was intentionally filed and payment of the fee 
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was a required part of the filing of the RCE, the fee was not paid by mistake. Also, the $810.00 
paid was precisely the amount of the fee required for the filing of an RCE by other than a small 
entity. Thus, no fee has been paid in excess of that required. Accordingly, the $810.00 paid in 
the filing of the RCE will not be refunded. 

Further correspondence with respect to this matter should be delivered through one of the 
following mediums: 



By mail: Mail Stop PETITIONS 

Commissioner for Patents 
Post Office Box 1450 
Alexandria, VA 22313-1450 

By hand: Customer Service Window 

Mail Stop Petitions 
Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 

By fax: (571)273-8300 

ATTN: Office of Petitions 

By internet: EFS-Web 

www.uspto.gov/ebc/efs_help.html 
(for help using EFS-Web call the 

Patent Electronic Business Center 

at (866)217-9197) 



Telephone inquiries concerning this decision should be directed to Christopher Bottorff at (571) 
272-6692. 

Petitions Examiner 
Office of Petitions 



